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Presentation Objectives

 Introduction to OHSA and interpretation
 Liability and negligence
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nlicablility of OHSA
plicability of MHSA

e players and Responsibility in terms of OHSA

e Duty of Care in terms of OHSA

 Employer responsibility to manage exposure to IHiza
and Risks

 Hygiene Surveys
« Draft Construction Regulations and Certificate$-hess
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Potential of Liability for:

* Any person (including Employer and Employees)
who

— Intentionally
— Negligently
 Causes
— Injury
— lliness
— Death
e At work, or in connection with work
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Fault as an element

e Takes the form of either
— Intention:dolus
— Negligenceculpa
 The standard test for negligence
— Diligens paterfamilias
— Reasonable man test

NO PROBLEMS. JUST SOLUTIONS! v © Copyright Protectedple Y’

EEEEE



NO PROBLEMS. JUST SOLUTIONS! v © Copyright Protectedple Y’

EEEEE



NO PROBLEMS. JUST SOLUTIONS! v © Copyright Protectedple Y’

|S|Al 1 JOIH]






Test forculpa(negligence)

Culpaarises If:

A diligens paterfamiliagreasonable man) in the position of the
defendant —

— Would foresee the reasonable possibility of his conduct
Injuring another in his person or property and causing him
patrimonial loss; and

— Would take reasonable steps to guard against such occurrence
The defendant failed to take such steps
Degree or extent of the risk created by the actor’s conduct

Gravity of the possible consequences if the risk of harm
materializes

Utility of the actor’s conduct
Burden of eliminating the risk of harm
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Stupidity Test?

Click here o begin
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S1(3) OHSA does not apply to:

Any load line ship (including a ship holding a ¢blne
exemption certificate)

Fishing boat, sealing boat and whaling boat amdéfin
S2(1) of the Merchant Shipping Act, 1951 (Act N@. 5
of 1951)

Or any floating crane

Whether or not such ship, boat or crane is inutrod
the water within any harbour in the Republic ommt
the territorial waters thereof

Or In respect of any person present on or in acHh S
works, ship, boat or crane
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S1(3) OHSA does not apply to:

OHSA does not apply in respect of

Mine

Mining area

Any works as defined in the Minerals Act, 1991 (Ac
No. 50 of 1991)

Except in so far as that Act provides otherwise

Or In respect of any person present on or in aigh s
mine, mining area, wWorks

© Copyright Protected



© Copyright Protected



?
96 5667

© Copyright Protected



S103 OHSA not applicable

 The Occupational Health and Safety Act, Act 85 of
1993

* |s not applicable

e To any matter in respect of which any provision of
this Act is applicable
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MHSA S80 Minister may apply other
laws to mine

« Minister after consulting the Councll
— By notice In the&azette

— May declare that any provision of the OHSA or any
regulation made under OHSA

— Provisions of any other Act or regulations
— Applicable to a mine

« Declaration may differentiate between
— Mines
— Types of mines
— Parts of a mine
— Occupations and types of work
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I‘E’? Mine

Used as a noun

Any borehole, or excavation, in any tailings or in the earth

Including the portion of the earth that is under the sea or other
water

Made for the purpose of searching for or winning a mineral,
whether it is being worked or not

Any other place where a mineral deposit is being exploited,
Including the mining area and all buildings, structures,
machinery, mine dumps, access roads or objects situated on or
In that area

That are used or intended to be used in connection with
searching, winning exploiting or processing of a mineral, or for
H&S purposes
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Mine

But, if two or more excavations, boreholes or pfac
are being worked in conjunction with one another

They are deemed to comprise one mine

Unless the CIM notifies their ER in writing that
those excavations, boreholes or places comprise
two or more mines

Works
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Used as a verb
 The making of any excavation or borehole

e Or the exploitation of any mineral deposit in any
other manner

* For the purpose of winning a mineral

 Including prospecting in connection with the
winning of a mineral
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Employer

Any person who employs or provides work for
any person and remunerates that person or
expressly or tacitly undertakes to remunerate
him, but excludes a labour broker as defined In
section 1(1) of the Labour Relations Act, 1956
(Act No. 28 of 1956).
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Y Labour Broker

e The distinguishing feature of a labour brokerhis t
nature of the service provided

e Labour broker provides workers to the client

« Labour broker does not provide a service to antlie

Dy using his employees

« Labour broker provides employees as a service to a
client
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Employee

Any person who Is employed by or works for
an employer and who receives or is entitled to
receive any remuneration or who works under
the direction or supervision of an employer or
any other person
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Mandatary

Includes an agent, a contractor or a
subcontractor for work, but without derogating
from his status in his own right as an employer
or a user.
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Health Regulations

Asbestos Regulations, GNR. 155 of 10 February 2002

Environmental Regulations for Workplaces, GNR. 2281 of
16 October 1987

Facilities Regulations, GNR. 924 of 3 August 2004

Hazardous Chemical Substances Regulations, GNR. 1179
of 25 August 1995

Lead Regulations, GNR. 236 of 28 February 2002

Noise Induced Hearing Loss Regulations, GNR. 307 of 7
March 2003

Regulations for Hazardous Biological Agents, GNR.1390
of 27 December 2001
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Employer has the principal duty
to identify the risk of exposure

The employer needs to determine the applicalolity
a specific health regulation

|ldentify the risk of exposure
Observations during baseline risk assessment
If not sure, clarification by AlA
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(o approved inspection authority

means an inspection authority approved by the
chief inspector: Provided that an inspection
authority approved by the chief inspector with
respect to any particular service shall be an
approved inspection authority with respect to
that service only
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Appointment of AIA

Employer to source the services of an AlA

In accordance with the specific requirements ef th
applicable health regulation

Authorised to perform the services at hand
Able to provide the authorisation from DoL

Employer must check and verify competency and
resources of the AlA
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Survey

AlA to perform the survey and provide feedbackte
employer

In line with the specific requirements of the apable
Regulation/s

Survey to

— ldentify risk of exposure

— Make recommendations control measures

— Assessment report contains minimum requirements

Control measures, as a minimum, has to comply with
specific requirements as per the applicable Regult
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Implement

 Employer to align implementation plan and/or
corrective actions with the recommendations made by

the AIA
 Employer to implement the controls

 Bear in mind, PPE is issued as a temporary measure
and as a last resort

— If engineering changes can not be made; or
— If risk can not be eliminated otherwise
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Evaluate Effectiveness
of Controls

 Employer has to implement a system of medical
surveillance

e Based on the exposure risks for the employee

 Aligned with the specific requirements in the
applicable Regulation
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Review and Update

Employer to use the outcomes of the hygiene survey
by the AIA, and the medical surveillance

— Statistical information
To re-evaluate the control measures as per théHIR

With the intention of identifying opportunities tire
need

— To put better or additional controls in place
Employer to implement corrective actions
— Where applicable
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Monitoring programme

Employer to ensure that periodic surveys are
conducted

By AIA

In accordance with the specific requirements ef th
applicable Regulation/s
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R5(4) Medical certificate of fithess

e A contractor must complete an Annexure 2 forma(or
similar form)

— Before sending employees for a medical
examination

e Contractor must ensure that all his employees have
valid medical certificate of fithess
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Medical certificate of Fithess

Confirm employee occupation

Confirm possible exposure

— e.g. noise, heat, fall risk, confined space etc.
Confirm job specific requirements

— E.g. Operating mobile crane, digging trenches, erecting
formwork or supportwork etc.

Confirm protective equipment
— E.g. Dust respirator (light duty), welding loves etc.

Information to be confirmed by employer before sending
the employee for medical examination
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AcCronyms

AlA Approved Inspection Authority
EE Employee
ER Employer

HIRA Hazard Identification Risk Assessment
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Legislative References
MA Minerals Act, Act 50 of 1991

MHSA Mine Health and Safety Act, Act 29 of 1996

MPRDA Mineral and Petroleum Resources
Development Act, Act 28 of 2002
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